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JURISDICTION

On March 14, 2006 appellant filed a timely appeal from a January 18, 2006 merit
decision of the Office of Workers Compensation Programs denying her emotional condition
claim and a March 1, 2006 decision denying appellant’ s request for reconsideration. Pursuant to
20 C.F.R. 88 501.2(c) and 501.3, the Board has jurisdiction over the merits of this case.

| SSUES
Theissues are: (1) whether appellant sustained an emotional injury in the performance of
duty; and (2) whether the Office properly denied her request for merit review under 5 U.S.C.
§ 8128(a).

FACTUAL HISTORY

On December 1, 2005 appellant, a 43-year-old mail handler, filed a claim for traumatic
injury alleging that on November 9, 2005 she felt stress while in the performance of duty. In a
narrative dated November 10, 2005, she claimed that on November 9, 2005 Chesley Kintz, a
supervisor, yelled at her “to get over to the desk to work rewrap” and then shouted, “It’s over



there.” Appellant attempted to explain there was a tub of rewrap in front of her, but he yelled at
her to move to another desk and work. She had recently returned to work on November 8, 2005
and had already had a run-in with him and noted that he was not her supervisor. Appellant
stopped work on November 25, 2005.

In a narrative dated November 9, 2005, Carol Foster, a coworker stated that, during the
morning of November 9, 2005, appellant had asked where the other employees were when
Mr. Kintz entered that area and rudely interrupted their conversation. He loudly stated to
appellant that she needed to be over at the rewrap desk, insinuating that appellant’s questions
prevented her from getting her work done. Ms. Foster stated that the supervisor was very
unprofessional, had a bad attitude and that most employees had problems working with him. On
December 2, 2005 Mr. Kintz stated that he was in the loose mail area to talk to his clerk and
noticed that appellant was sitting and talking to a rehabilitation clerk and that no work was
getting done. He then told her that she needed to go to the rewrap desk and work, she replied
that she had been working and reached into a tub, presumably to get mail, but he again directed
her to go to the rewrap table. Appellant then left. In a November 30, 2005 report, Dr. Linda
Singh, a Board-certified internist, stated that appellant was totally disabled and could not work
until released by a psychiatrist. She aso submitted two treatment notes from Herman H. Lucke,
PhD., aclinical psychologist, noting treatment on November 30 and December 2, 2005.

By letter dated December 12, 2005, the Office informed appellant of the evidence needed
to support her claim and requested that she submit such evidence within 30 days.

In a letter dated December 3, 2005, Patty C. Zimmerman, a supervisor of distribution
operations, stated that appellant called in sick on November 25, 2005 and reported that she
would be out of work for a week. Appellant presented documentation of additional treatments
on December 2 and 9, 2005. She did not indicate that she was under stress when she advised
Ms. Zimmerman on November 22, 2005 that she had a medical appointment the next day. On
December 6, 2005 Keith Thompson, a coworker, stated that he was working loose mail on
November 9, 2005 but heard no raised voices.

In an attending physician’s report dated December 9, 2005, Dr. Lucke stated that
appellant had emotional symptoms that started on November 24, 2005 based on a November 9,
2005 incident. He diagnosed an emotional disturbance, a serious adjustment disorder and
chronic depressive syndrome. Dr. Lucke stated that appellant was totally disabled from
November 24, 2005 to January 24, 2006. Appellant also submitted a treatment note for
December 9, 2005.

On December 27, 2005 the employing establishment controverted the claim. It noted that
on November 9, 2005 a supervisor instructed appellant on two occasions to work at another table
as no work was being done. The employing establishment noted that there was no evidence that
Mr. Kintz was abusive in directing appellant to work at the appropriate table.

By decision dated January 18, 2006, the Office denied the claim, finding that appellant
failed to establish the incident of November 9, 2005 as a compensable factor. The Office found
that the evidence did not establish error or abuse on the part of Mr. Kintz.



On February 3, 2006 appellant requested reconsideration and submitted a January 25,
2006 report from Dr. Lucke. She stated that the only management official present on
November 9, 2005 was Mr. Kintz, who was loud and rude and whose actions were not
justifiable. Appellant contended that she needed no instructions and was already at her work
area. She alleged that she was harassed because of her recent Equal Employment Opportunity
(EEO) activity that included Mr. Kintz.

By decision dated March 1, 2006, the Office denied appellant’s February 3, 2006 request
for reconsideration.

LEGAL PRECEDENT -- ISSUE 1

Workers compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or an
illness has some connection with the employment but nevertheless does not come within the
concept or coverage of workers compensation. Where the disability results from an employee’s
emotional reaction to her regular or specially assigned duties or to a requirement imposed by the
employment, the disability comes within the coverage of the Federal Employees’ Compensation
Act. On the other hand, the disability is not covered where it results from such factors as an
employee's fear of a reduction-in-force or her frustration from not being permitted to work in a
particular environment or to hold a particular position.?

Verbal abuse or threats of physical violence in the workplace are compensable under
certain circumstances®> This, however, does not imply that every statement uttered in the
workplace will give rise to coverage under the Act.* Verbal dtercations and difficult
relationships with supervisors, when sufficiently detailed by the claimant and supported by the
record, may constitute compensable factors of employment.® A raised voice in the course of a
conversation does not in itself warrant a finding of verbal abuse® The Board must evaluate the
reasonableness of the language given the circumstances surrounding the incident.

In cases involving emotional conditions, the Board has held that, when working
conditions are alleged as factors in causing a condition or disability, the Office, as part of its
adjudicatory function, must make findings of fact regarding which working conditions are
deemed compensable factors of employment and are to be considered by a physician when
providing an opinion on causa relationship and which working conditions are not deemed
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factors of employment and may not be considered.” If a claimant does implicate a factor of
employment, the Office should then determine whether the evidence of record substantiates that
factor. When the matter asserted is a compensable factor of employment and the evidence of
record establishes the truth of the matter asserted, the Office must base its decision on an
analysis of the medical evidence®

ANALYSIS-- ISSUE 1

Appellant attributed her emotional condition to verbal abuse by Mr. Kintz on
November 9, 2005 when he directed her to work at a rewrap table. Mr. Kintz denied that he
yelled at appellant on November 9, 2005 when he instructed her to return to work at her desk.
Mr. Thompson, a coworker, stated that he was working in the area where the conversation took
place on November 9, 2005 but heard no raised voices. Ms. Foster stated that Mr. Kintz acted in
an aggressive manner at that time. Appellant characterized Mr. Kintz as unprofessional.

While Mr. Kintz may have raised his voice to appellant on November 9, 2005, his
comments do not rise to the level of verbal abuse. The Board has generally held that being
spoken to in a raised or harsh voice does not, of itself, constitute verbal abuse or harassment.”
Complaints about the manner in which a supervisor performs his duties or the manner in which a
supervisor exercises his discretion fall, as a rule, outside the scope of coverage provided by the
Act.® This principle recognizes that a supervisor or manager in general must be allowed to
perform his duties and employees will, at times, dislike the actions taken. Mere disagreement or
dislike of a supervisory or managerial action will not be compensable, absent evidence of error
or abuse.* The actions taken by the supervisor in this instance instructing appellant to return to
her work desk are within his authority as a supervisor and, absent afinding of error or abuse, are
not compensable. The statements of appellant and Ms. Foster do not identify any abusive
comments made by Mr. Kintz on that date. Appellant, consequently, has not established that the
statements by Mr. Kintz constituted verbal abuse.

Furthermore, to the extent that appellant attributes her stress to the manner in which
Mr. Kintz assigned her work, the Board has held that the assignment of work is an administrative
function of the employer and the manner in which a supervisor exercises his or her discretion
falls outside the ambit of the Act. Absent evidence establishing error or abuse, a claimant’s
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disagreement or dislike of such a managerial action is not a compensable factor of
employment.® The evidence does not establish that the supervisor erred or acted abusively in
directing appellant’s work.

As appellant has not submitted any evidence establishing error or abuse by the
supervisor, she has not established a compensable employment factor as to these allegations. As
no compensable work factors have been identified, it is unnecessary to address the medical
evidence.”®

LEGAL PRECEDENT -- ISSUE 2

The Act* provides that the Office may review an award for or against compensation
upon application by an employee (or his or her representative) who receives an adverse decision.
The employee may obtain this relief through a request to the district Office. The request, along
with the supporting statements and evidence, is called the application for reconsideration.™® The
application for reconsideration must set forth arguments and contain evidence that either:
(2) shows that the Office erroneously applied or interpreted a specific point of law; (2) advances
arelevant legal argument not previously considered by the Office; or (3) constitutes relevant and
pertinent new evidence not previously considered by the Office.™®

ANALYSIS-- |SSUE 2

On February 3, 2006 appellant requested reconsideration contending that Mr. Kintz had
acted improperly and harassed her on November 9, 2005. She noted that she had filed an EEO
complaint involving him. Appellant also submitted a January 25, 2006 report from Dr. Lucke.

Appellant’s allegations essentialy repeat her contentions of harassment previously
considered by the Office. The Board has held that evidence that repeats or duplicates evidence
a reaclzly in the case record has no evidentiary value and does not constitute a basis for reopening a
case.

To the extent that her allegation of harassment may be considered a legal argument not
previously considered by the Office, the Board has held that, while the reopening of a case may
be predicated solely on a legal premise not previously considered, such reopening for further
review of the meritsis not required where the legal contention does not have a reasonable color
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of validity.”® Although appellant had not previously made an allegation of retaliation for EEO
activity, the Board notes that she did not submit any evidence to support her contention. As
such, the Board finds that this unsupported allegation has no reasonable color of validity.*

On January 25, 2006 Dr. Lucke stated that appellant sustained an adjustment disorder
directly related to her employment on November 9, 2005. Since the Office properly found that
appellant failed to establish a factor of employment as having occurred, evidence pertaining to
her medical condition is not relevant. Thus, the report from Dr. Lucke dated January 25, 2006,
although new evidence, is not relevant to the underlying issue of whether appellant has
established compensable employment factors. The Office properly determined that this evidence
did not congtitute a basis for reopening the case for a merit review. Appellant neither showed
that the Office erroneously applied or interpreted a point of law; advanced a point of law or fact
not previously considered by the Office; nor did she submit relevant and pertinent evidence not
previously considered by the Office.

The Board finds that the Office properly determined that appellant was not entitled to a
review of the merits of her clam pursuant to any of the three requirements under section
10.606(b)(2) and properly denied her February 3, 2006 request for reconsideration.

CONCLUSION

The Board finds that appellant has not established a compensable factor of employment
giving rise to her emotional condition. The Board further finds that the Office properly denied
her request for merit review under 5 U.S.C. § 8128(a).
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ORDER

IT IS HEREBY ORDERED THAT the decisions of the Office of Workers
Compensation Programs dated March 1 and January 18, 2006 are affirmed.

Issued: July 21, 2006
Washington, DC

Alec J. Koromilas, Chief Judge
Employees Compensation Appeals Board

David S. Gerson, Judge
Employees Compensation Appeals Board

Michael E. Groom, Alternate Judge
Employees Compensation Appeals Board



